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(b)  General Commercial. The following uses and structures in
general commercial districts require a use permit:

(1) Animal hospitals

(2) Bars

[(3)  Botanic and zoologic gardens]

(3)____ Botanical and zoological gardens

(4) Commercial outdoor amusement

(5) Communications facilities

(6)  Construction materials storage

(7) Diversified agriculture

(8) Food processing and packaging

9 Nightclubs and cabarets

(10)  Private and public utilities and facilities

(11)  Project development in accordance with Article 18 of this
Chapter

(12) Residential dwellings, detached, attached or multi-family

(13 Schools and day care centers

(14) Warehouses

(15) Any other use or structure which the Planning Director
finds to be similar in nature to those listed in this section and
appropriate to the Planning Director.”

SECTION 8. Section 8-17.3, Kaua'lt County Code 1987, as amended, is
hereby amended to read as follows:

“Sec. 8-17.3 Permitted Locations for Multi-Family Transient Vacation Rentals.

Subject to the limitations contained in Section 8-17.5, multi-family
transient vacation rentals are allowed:

(a)  In Hotels in Resort or Commercial Districts; and

(b) In Resort Districts and Residential Districts [when such
districts are located] within the visitor destination areas [of Poipu, Lihue,
Wailua-Kapaa or Princeville,] as more particularly designated on County of
Kauai [Visitor Destination Area] zoning maps.”

SECTION 9. Section 8-17.5, Kaua'l County Code 1987, as amended, is
hereby amended to read as follows:

“Sec. 8-17.5 Existing Time Share and Multi-family Transient Vacation
Rental Uses.

(a) [Existing] Time Share Units, Time Share Plans and Multi-Family
Transient Vacation Rentals [in Projects] Existing On or Before September 22
1982, That Are Not Located in Visitor Destination Areas. [Nothing in this
Article shall impair the use in a project of an existing time share unit, an
existing time share plan, or an existing transient vacation rental when such
project is not located within the visitor destination areas described in
Section 8-17.2. All such existing time share units, time share plans and
transient vacation rentals in such a project shall be regulated according to the
terms, if any, of the project instruments.] Time share units, time share plans, or
multi-family transient vacation rentals existing on or before September 22,
1982 that are not located within the visitor destination areas described in
Section 8-17.2 may continue as allowed uses. However, no additional time




share units, time share plans, or multi-family transient vacation rentals
outside the visitor destination area shall be created [in such a project after the
effective date of this section, nor shall the terms of the project instrument be
amended or modified after the effective date of this section in any manner that
will allow an increase in the number of time share units, time share plans, or
transient vacation rentals within the project.] after September 22, 1982. The
uses left unimpaired by this subsection shall not be lost by the failure to
exercise the use unless it clearly appears that the use has been abandoned for a
period in excess of two years. This subsection shall not apply to hotels in Resort
or Commercial Districts.

(b) [Existing] Time Share Units, Time Share Plans And Transient
Vacation Rentals in Projects Located Within Visitor Destination Areas|.]
existing on or_before September 22, 1982. Time share units and time share
plans in [existing] projects existing on_or before September 22, 1982. and
located within [the visitor destination] areas described in [Section 8-17.2]
Section 8-17.3 shall be regulated in accordance with the provisions of
Section 8-17.4.7

SECTION 10. Section 8-17.6, Kaua'i County Code 1987, as amended, 1s
hereby amended to read as follows:

“Sec. 8-17.6 Penalty.

An owner of any unit which is operated in violation of this Article,
[together with] and/or any other person, firm, company, association,
partnership or corporation violating any provision of this Article, shall each
be fined not less than $500 nor more than $10,000 for each offense. This civil
fine may be in addition to any criminal fines. If any person fails to [remove]
cease such violation within one month, such person shall be subject to a new
and separate violation for each day the violation continues to exist.

(a)  Actions by County Attorney. The County Attorney may file a
civil action to enjoin any violation of this Article and collect any penalties
provided for by this Article.

(b)  Disposition of Fines. All fines imposed for violations of this
Article shall be paid to the Director of Finance to the credit of the

Development Fund.”

SECTION 11. Chapter 8, Article 17, Kauai County Code 1987, as
amended, is hereby amended by adding the following sections 8-17.8, 8-17.9, 8-17.10,
8-17.11, and 8-17.12 to read as follows:

“Section 8-17.8 Single Family Transient Vacation Rentals.

(a) Notwithstanding any underlyving zoning designation_and with
the exception of properties on the National or State Register of Historic
Places, single-family transient vacation rentals are prohibited in all areas not
designated as Visitor Destination Areas.

(b) Development Standards for Single-Family Vacation Rentals
permitted within Visitor Destination Areas and Holders of Nonconforming
Use Certificates. Development standards shall be the same as those for
single-familvy detached dwellings in Sections 8-3.5 through 8-3.8, inclusive,
with the following additions:




(1) Applicant shall designate a contact person or owners
representative who shall be available on a 24-hour. 7-davs-per-week
basis. Applicant shall provide the name and contact information to the
Planning Department, the Kaua‘i Visitors Bureau, and the public.

(2) One outdoor sign no larger than the one square foot shall
be posted in a visible place on a wall, fence. or post immediatelv inside
or on the front boundary of the property where it is easy to see, for the
purpose of providing the current Nonconforming Use Certificate
number or the Registration Number and the 24/7 phone number. No
other signs shall be allowed and there shall be no direct illumination of
the required sign. The numbers on the sign shall be no smaller than
two inches (27) in height.

(3) The applicant shall provide a list of requirements and
information entitled “For the Safetv and Comfort of You and Your
Neighbors.” This shall provide essential information to the visitor and
shall seek to reduce negative 1mpacts on the surrounding
neighborhood.  This information piece shall be provided to the
Planning Department at time of application and shall be posted in a
conspicuous place in the guest’s sleeping quarters along with a copy of
the Nonconforming Use Certificate or the Registration Number,
whichever the case may be, for the current vear. The list shall include,
but not be limited to, suggested curfews, guidance with respect to the
character of the neighborhood and gatherings and noise, and what to
do in cases of emergency and natural disaster.

4 All print and internet advertising, including listings with
a rental service or real estate firm, shall include the Nonconforming
Use Certificate or the Registration Number.

(5) A copv_of the Nonconforming Use Certificate or the
Registration Number for the current vear shall be displaved in the
back of the front door of the sleeping quarters.

(6) A site and floor plan shall be filed with the application,
and no interior lockouts shall be permitted.

(7) Multi-family Vacation Rentals allowed under this
ordinance shall comply with Sections 8-17.8(b)(1) through (5).”

Section 8-17.9 Registration of all Transient Vacation Rentals

(a) All transient vacation rentals lawfully existing in Visitor
Destination Areas on the effective date of this ordinance shall register with
the Director of Finance on a form prescribed by the Director of Finance no
later than one hundred eighty (180) days after the effective date of this
ordinance. Anv new transient vacation rental established in Visitor
Destination Areas subsequent to the effective date of this law shall register
with the Director of Finance prior to any such use of said rental.

(b) No single-family transient vacation rental shall operate outside
a Visitor Destination Area without a Nonconforming Use Certificate obtained
under Section 8-17.10.

Section 8-17.10 Nonconforming Use Certificates for Single-Family Vacation
Rentals

(a) The purpose of this section is to provide a process to indentify
and register those single-family transient vacation rentals as nonconforming
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useg which have been in lawful use prior to the effective date of this

ordinance and to allow them to continue subject to obtaining a nonconforming
use certificate as provided by this section.

(b) The owner. operator or proprietor of anv single-familv transient
vacation rental which is operating outside of a Visitor Destination Area on
the effective date of this ordinance shall by March 30, 2009, obtain a
nonconforming use certificate for single family vacation rentals.

(¢) No nonconforming use certificate shall be issued by the Planning
Director unless the use as a single-family rental is a legal use under the
Comprehensive Zoning Ordinance, and the applicant demonstrates to the
satisfaction of the Planning Director that a dwelling unit was being used as a
vacation rental on_an ongoing basis prior to the effective date of this
ordinance and was in compliance with all State and Countyv land use and
planning laws, including but not limited to, HRS. Chapter 205, the
Comprehensive Zoning Ordinance, Shoreline Management Area, Flood Plan
Management and Shoreline Setback laws at the effective date of this
ordinance, up to and including, the time of application for a nonconforming
use certificate. The Planning Director, in making the decision, shall take into
consideration, among other things, the following guidelines:

(1) The applicant had a State of Hawai1 General excise tax
license and transient accommodations tax license for the purpose of the
lawful operation of single-family transient vacation rentals for a period
long enough to demonstrate actual pavment of taxes.

(2) That prior to the effective date of this ordinance
applicant had deposits for reservations by transient guests in exchange
for compensation for use of subject property as a vacation rental.

(3) That applicant had transient guests occupy subject
property in exchange for compensation prior to the effective date of
this ordinance, with a pattern of consistency that evidences an ongoing
and lawful enterprise.

(d) Pursuant to HRS Chapter 205. no nonconforming use certificate
shall be 1ssued for anv single-family transient vacation rental located on land
designated “Agricultural” by State law. unless:

(L) It was bwlt prior to June 4, 1976, or

(2) The Applicant has a special permit under Hawai‘l Revised
Statutes, Section 205.6 which specifically permits a vacation rental
and the permit was secured prior to the enactment of this ordinance.
(e) The owner, operator, or proprietor shall have the burden of proof

in establishing that the use is properlv nonconforming based on the following
documentation which shall be provided to the Planning Director as evidence
of a nonconforming use: records of occupancy and tax documents, including
all relevant State of Hawai'l general excise tax filings, all relevant transient
accommodations tax filings, federal and/or State of Hawail income tax
returns for the relevant time period, reservation lists, and receipts showing
pavment. Other reliable information may also be provided. Based on the
evidence submitted, the Planning Director shall determine whether to issue a




nonconforming use certificate for the single-family transient vacation rental.

H Failure to apply for a nonconforming use certificate by
October 15, 2008 or failure to obtain a nonconforming use certificate bv
March 30, 2009, shall mean that the alleged nonconforming use is not a bona
fide nonconforming use, and it shall be treated as an unlawful use, unless the
applicant demonstrates to the satisfaction of the Planning Commission that
the alleged vacation rental use meets the criteria under Section 8-17.10(c)
and (d). The Planning Director shall prepare an application form which shall
be available to the public by March 30, 2008.

() The owner or lessee who has obtained a nonconforming use
certificate under this section shall apply to renew the nonconforming use
certificate by July 31 for every vear.

(1) Bach application to renew shall include proof that:

(A)  There is in effect a State of Hawai'i general excise
tax License and transient accommodations tax license for the
Nonconforming use.

(B)  notwithstanding any other ordinance or rule to the
contrary, the use has been ongoing, with a presumption that if
the nonconforming use has occurred less than a total of
thirty (30) days, said use has been abandoned. and

(C)  that at the time of renewal the dwelling unit was in
compliance with all State and County land use or planning laws,
including, but not limited to, HRS Chapter 205, the
Comprehensive Zoning Ordinance, Shoreline Management Area,
Flood Plain Management, and Shoreline Setback laws.

(2) Failure to meet these conditions will result in the denial
of the application for renewal of the nonconforming use certificates.
(3)  Applicant shall pav a renewal fee of One Hundred

Fifty Dollars ($150.00) which shall be deposited into the County
General Fund.

Section 8-17.11 Enforcement Against Illegal Transient Vacation Rentals.

(a) In addition to other penalties provided by law, including but not
limited to Section 8-17.6, Section 8-24.1, and the Planning Commission Rules
as amended, the Planning Director or any member of the public may initiate
proceedings to revoke a nonconforming use certificate or to stop an
unpermitted use pursuant to Chapter 12 of the Rules of Practice and
Procedures of the Planning Commission. as amended.  Violations of
conditions of approval or providing false or misleading information on the
application or any application thereto at any time during the application
process shall be grounds for revocation or cease and desist orders.

(b)  Advertising of any sort which offers a property as a transient
vacation rental shall constitute prima facie evidence of the operation of a
transient vacation rental on said property and the burden of proof shall be on
the owner, operator. or lessee to establish that the subject property is not
being used as a transient vacation rental or that it is being used for such
purpose legally. If any unit is found to be operating unlawfully, penalties
established in Section 8-17.6 and Section 8-24.1 shall apply.
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Secfcian 8-17.12 Historic Properties Exemption. Single-Family Dwelling
Units on the National or State Register of Historic Places may be allowed to
operate as a transient vacation rental through a use permit and by abiding by
the development standards specified in Section 8-17.8(h).”

SECTION 12. Ordinance material to be repealed is bracketed. New
ordinance material is underscored. When revising, compiling, or printing this
ordinance for inclusion in the Kaua‘i County Code 1987, the brackets, bracketed
material, and underscoring shall not be included.

SECTION 13. If any provision of this ordinance or the application
thereof to any person, persons, or circumstances is held invalid, the invalidity does not
affect the other provisions or applications of this ordinance which can be given effect

without the invalid provision or application, and to this end, the provisions of this
ordinance are severable.

SECTION 14. This ordinance shall take effect upon its approval.
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